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However, a contrary but exceedingly interesting view as to 
the effect of such legislation is presented in a Wisconsin Case which 
held that their Workmen's Compensation Act applied to an injury 
occurring outside of the State where the contract of employment 
was entered into and suit brought in Wisconsin.'^ The court 
proceeded on the theory that all the rights and liabilities that had 
existed in such cases prior to this Act were entirely extinguished 
by this new legislation, the fundamental basis for which is the 
economic conception that "injuries to employees are regarded as 
necessarily incidental to the conduct of industry under modern 
conditions, and not the result of a wrong committed by the employer 
and that therefore the damages arising therefrom should be borne 
by the whole industry, rather than by the employer." Accord- 
ingly the provisions of the Workmen's Compensation Act is as 
much a part of every contract of employment entered into in 
Wisconsin as their law of negotiable instruments is a part of every 
promissory note made, executed and delivered in Wisconsin. 
Although there is no doubt but that the economic conception 
underlying this legislation is that stated by the Wisconsin court, 
still it is going very far to read into the Act by implication an 
intent on the part of the legislature to completely abolish the rights 
which previously existed and substitute for them those provided 
by the Act, so that in many cases parties guilty of negligence 
which results in death to an employee will be completely excused 
from liability. 

There is one grave objection however in allowing an action 
outside the Workmen's Compensation Act, for in every case where 
an action could have been maintained at law the relatives could 
allege non-dependency and so there would be restored a great 
field of litigation which the Act was designed to prevent. To 
remedy this defect the Legislature should provide for either 
damages (not compensation) regulated by the amount of wages 
received by the deceased employee in cases of non-dependency 
where an action could have been maintained prior to the Act, or 
it should expressly declare that all recoveries for actions arising 
out of industrial accident are to be determined under the Work- 
men's Compensation Act of 1915. 

J. S. 



Compulsory Abolishment of Grade Crossings and the 
Due Process Clause.— In the recent case of Erie Railroad Com- 
pany v. The Board of Public Utility Commissioners ei al^ the 
United States Supreme Court affirmed the decision of the New 

1' Anderson v. Miller Scrap Iron Co. 170 N. W. 275. 169 Wis. 106(1919). 
Contra Gould's Case 102 N. E. 693. 215 Mass. 480 (1913). Lemieux v. Boston 
& Me. R. R. 106 N. E. 992. 219 Mass. 399 (191 4). See note, L. R. A. i9i6A, 443. 
Only decisions of the United States Supreme Court are cited. 

'41 Sup. Ct. 169 (1920). 
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Jersey Court of Errors and Appeals, holding that the Board of 
Public Utility Commissioners had authority to direct the Erie 
Company to abolish fourteen grade crossings in the city of Pater- 
son. It was the contention of the counsel for the Erie Company 
that in as much as the work would cost over $2,000,000 whereas 
there was only $100,000 available it was unreasonable to require 
such an expenditure of money and that such an order was there- 
fore a deprivation of property without due process of law, contrary 
to the provisions of the Fourteenth Amendment. The majority 
of the court, however, were of the opinion that it was a valid ex- 
ercise of the police power, and went to the extent of saying that, 
in as much as it was a matter involving the public safety and wel- 
fare, the legislature could in its discretion require the abolition 
of all grade crossings, even though to do so might result in the 
bankruptcy of the company. In their view the question simply 
resolved itself into an adjustment of two conflicting rights, that of 
the public using the streets and that of the railroads and the public 
using them and "generically the streets represent the more im- 
portant interest of the two. " The railroads have a pefect right 
to operate, subject always, however, to the limitation that the mode 
of operation might be restricted or altered Jis public safety demands. 
It is no argument to say that a railroad is financially unable to 
make such alterations as the state may deem essential to public 
safety and welfare. If it cannot fulfill its obligation to society 
it is better that it should cease to exist rather than that the public 
should bear this additional burden. 

Every person holds his property subject to such police regula- 
tions as the legislature in its wisdom may enact for the general 
welfare, and private interests must be made subservient to the 
general interest of the community.' Should a person so use his 
property as to impair the public safety, morals, or welfare the 
legislature has the right to correct the evil, even to the extent of 
depriving him of his property.' And it is not incumbent upon the 
state to compensate the person for the property taken, the theory 
being that he has shared in the general betterment of the com- 
munity.* It is manifest that the power of a state under its police 
power is very broad. However, it is by no means unlimited. 
Thus under the guise of enforcing police regulations there must 
not be an arbitrary or unwarranted interference with private 
rights or property.^ And further the exercises of the power must 
be reasonable i. e., it must bear some real and substantial relation 
to the end sought to be effected.' Whether or not a given police 

' Slaughter House Cases 16 Wall. 36 (1872). 
' Infra Mugler v. Kansas. 

* Chicago, Burlington and Quincy Railroad Co. v. Nebraska, 170 U. S. 
77 semble (1897). 

» Yick Wo V. Hopkins, Ii8 U. S. 356 (i886). 
Infra Reagan v. Farmers Loan and Trust Co. 154 U. S. 362 (1893). 
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regulation is arbitrary or unreasonable is a matter of judicial in- 
quiry and not legislative interpretation.' 

In view of the appellant's contention that this was an un- 
rejisonable exercise of the power it may be interesting to see to 
what extent the courts have gone in upholding this broad discre- 
tion. In the cjise of Mugler v. Kansas* the court upheld the 
constitutionality of a statute making it illegal to sell intoxicating 
beverages except for medicinal purposes. The plaintiff owned a 
brewery before the enactment of the statute. He maintained 
that the passage of this law rendered his property practically 
valueless and the law was therefore unconstitutional in that it 
deprived him of his property without due process of law. The 
court conceded that the plaintiff was being deprived of his property, 
but they also recognized that the purpose of the law was to 
abolish the liquor traffic, which the legislature of Kansas had 
determined was detrimental to the public welfare and morals. The 
question for the court to decide was not whether or not it was for 
the welfare of the people that the liquor traffic should be abolished, 
but, granting that it was for the welfare of the people, and further 
granting that a state by virtue of its police power can pass such 
laws as have a reasonable relation to the public welfare, was this 
law which resulted practically in the absolute confiscation of the 
plaintiff's property a reasonable exercise of that power. The court 
decided that it was, thereby upholding the constitutionality of 
the law. 

There are many decisions to the effect that a railroad can 
be required to build a viaduct over or under its tracks at a given 
point where it can reasonably be said that public safety requires.* 
In the principal case the Board of Public Utility Commissioners 
required the Erie Company to change the grade at fourteen diff- 
erent points in the city of Paterson. If a railroad can be made to 
change the grade at one point it is difficult to see why it cannot 
be made to change the grade at fourteen. The general consider- 
ations are the same. If it is reasonable to require the Company 
to expend money to change the grade at one dangerous crossing 
it would seem reasonable to require them to change the grade at 
fourteen crossings which the Commission has decided are reason- 

' Dobbins v. Los Angeles, 195 U. S. 223 (1904). 

« 123 U. S. 623 (1887); See also Foster v. Kansas 112 U. S. 201 (1884); 
Beer Co. v._ Massachusetts, 97 U. S. 25 (1877). On the other hand for an un- 
reasonable interference with private rights see: Reagan v. Farmers Loan and 
Trust Company, 154 U. S. 362 (1895); Smyth v. Ames, 169 U. S. 566 (1897); 
Peik V. Chicago & North Western Railroad Company, 94 U. S. 164 (1876). 

'Missouri Pacific Railroad Company v. Omaha, 235 U. S. 121 (1914); 
New York and New England Railroad Company v. Bristol, 151 U. S. 556 (1894) j 
Cincinnati, Indianapolis and Western Railroad Co. v. Connersville, 218 U. S. 
336 (1910). Also see Denver & Rio Grande Railroad Co. v. Denver, 250 U. S. 
241 (1918), where the court held the city of Denver had authority to require 
the railroad to change the location of its tracks where it was deemed necessary 
for public safety. 
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ably dangerous to public safety, and for that matter at all such 
crossings as may be considerec reasonably dangerous to the public. 
It would seem that the court is correct in saying that the fact that 
the power may be exercised so as to bankrupt the Company is 
no reason for denying its existence. 

W. H. N. 

Equitable Relief Against Judgments Fraudulently 
Obtained at Law. — ^The problem of equitable interference with 
judgments tainted with fraud, like the broader proposition of 
collateral attack upon judgments, is one which has admitted of 
varying treatment by the courts. Presenting as it does the at- 
tempt to do justice to the petitioner and at the same time to hold 
fast to the maxim interest rei publicae ut sit finis litium, there is 
ample reason why the problem should have been treated with 
divergent effect. An examination of the cases brings out the fact 
that the general trend of decisions has been to steer a course be- 
tween Scylla and Charybdis and to reach principles which in their 
broader application will do substantial justice. The statement, 
therefore, that fraud vitiates every contract, decree or judgment 
to the extent of the fraud must be taken cum grano in view of the 
decisions of the equity court in this connection. 

The fraud which will form the basis for equitable interfer- 
ence with a judgment of a court of competent jurisdiction has been 
described as "fraud relating to the procuring of the judgment 
itself,"! or as described by well considered cases "fraud which is 
'extrinsic or collateral' to the issue" submitted to the court pro- 
nouncing the judgment.^ These terms take on meaning only 
when referred to adjudicated cases. For example, equity will 
interfere with the enforcement of a judgment where the court 
itself has been imposed on by the prevailing party' or where an 
attorney corruptly sells out his client's interest,^ or where a party 
has been lulled into a sense of security or inaction by the false 
promise of compromise or settlement,^ or where by the fraud of 
the prevailing party the defendant has been prevented from pre- 
senting a legal defense.* In such cases there has been no sub- 

1 Whitcomb v. Shultz 223 Fed. 268 (1915). 

'United States v. Throckmorton, 98 U. S. 61 (1878); McEvoy v. Quaker 
City Cab Co. 267 Pa. 520 (1920). 

' Wickersham v. Comerford, 96 Cal., 433, 31 Pac. 358 {1892); Larson v. 
Williams, 100 Iowa, no, 69 N. W. 441 (1896); Wonderly v. Lafayette County, 
150 Mo. 635, 51 S. W. 745 (1899)- 

* Pacific R. R. Co. v. Mo. Pac. R. Co., in U. S. 420 (1883); Sanford v. 
White, 132 Fed. 531 (1904); Renner v. Kannally, 193 111. 121, 61 N. E. 1026 
(1901). 

'Greenwaldt v. May, 127 Ind. 511, 27 N. E. 158 (1890); Cadwallader 
V. McClay, 37 Neb. 359, 55 N. W. 1054 (1893); Fidelity Co. v. Crenshaw, 120 
Tenn. 606, no S. W. 1017 (1908). 

'Brooks V. Twitchell, 182 Mass. 443, 65 N. E. 843 (1902); Webster v. 
Skipwith, 26 Miss. 341 (1853). 



